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Preface to Reprint 
of 1948 


oo pamphlet was written by Colonel 
Henry Woodward Sackett in 1885 at the 
request of the late Whitelaw Reid to indicate 
to members of the editorial and reportorial 
stafis of the New York Tribune the most im- 
portant things for them to know about the 
law of libel. 

No metropolitan newspaper can avoid pub- 
lication of matter daily that is defamatory in 
character or entirely escape libel suits. The 
law, however, sanctions the publication of de- 
famatory matter which is true, privileged, 
within the limits of fair comment or criticism 
or otherwise completely defensible. Therefore, 
the publisher of a newspaper has the right to 
expect that the members of its staff shall not 
carelessly or in ignorance of the law cause the 
publication of indefensible defamatory matter 
or invite libel actions and that they shall hold 
themselves in readiness to defend their work 
in case actions are brought. 

This pamphlet is intended to set forth the 
principles which should guide editors, copy- 
readers and reporters who would meet these 
essential requirements of the publisher and to 
do so in the shortest practicable space and 
with as much freedom from legal technicalities 
as the purpose permits. 
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The late Whitelaw Reid had the pamphlet § 
reprinted in 1899 and consented to its use by | 
various other newspapers and their counsel. 
Ogden Reid had it reprinted in 1916 and con- 
sented to like use and also sanctioned its re- 
printing for the use of students in the Gradu- J 
ate School of Journalism of Columbia Uni- 
versity, wherein Colonel Sackett was then a 
lecturer. 


The pamphlet was reprinted for the use of 
students, with Ogden Reid’s consent, in 1922 
and 1929 and, with minor revisions by the 
undersigned, for use of New York Herald 
Tribune employees in 1985. This 1948 re- 
printing, which is made with the consent of 
Whitelaw Reid, editor of the New York 
Herald Tribune, is for the joint use of students 
of the Graduate School of Journalism, em- 
ployees of the Herald Tribune and of em- 
ployees and counsel of other newspapers. 

The text has never been materially revised 
or enlarged. The question of rewriting it has 
at times been considered, but always the author 
was deterred by one controlling consideration 
— the fear that the chief merit of the treatise, 
its brevity, would be lost by a revision. 


Since Colonel Sackett’s death in 1929 the 
undersigned, who was his partner and _ suc- 
ceeded him as lecturer, has withstood for the 
same reason all temptations substantially to 
revise the work. In preparing the text for this 
reprinting he has made only such revisions as 
are necessary to reflect actual changes in the 
law by statutes and court decisions and has 
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made only one other addition, a set of “special 
warnings,” which, in the light of twenty-five 
years’ experience, he thinks it desirable to 
include. 


New York, Haro.p L. Cross 
April, 1948 Professor of Journalism 


The Law of Libel 


What Newspaper Editors, Copyreaders 
and Reporters Should Know About It 


The following general statement of some of the 
fundamental principles governing the law of libel 
is intended to serve a double purpose, namely: 

(1) To enable the newspaper writer to guard 
against the publication of indefensible libelous mat- 
ter; and 

(2) In the event of libel suits being brought, to 
enable the writer to provide the publisher of the 
newspaper with complete and ready means of 
defense. 

The intention is to state the rules and principles, 
as far as possible, without, legal technicalities, and 
to include only such portions of the law on the sub- 
ject as may be necessary or essential for the ac- 
complishment of the double purpose stated. 


Definition of Libel 


Libel is defamation expressed in writing, printing 
or other visible form. It is difficult, if not imprac- 
ticable, accurately and comprehensively to define 
that which constitutes a libelous publication. Prob- 
ably the best definition for general purposes is: 

“Any printed or written words are defamatory 
which impute to the plaintiff that he has been guilty 
of any crime, fraud, dishonesty, immorality, vice 
or dishonorable conduct, or has been accused or 
suspected of any such misconduct; or which sug- 
gest that the plaintiff is suffering from any infec- 
tious disorder; or which have a tendency to injure 
him in his office, profession, calling or trade. And 
so, too, are all words which hold the plaintiff up to 
contempt, hatred, scorn, or ridicule, and which, by 
thus engendering an evil opinion of him in the minds 
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of right-thinking men, tend to deprive him of 
friendly intercourse and society.”—Odgers on Libe 
and Slander. 

The statutory definition of criminal libel (New 
York Penal Law §1340) is: 

“A malicious publication, by writing, printing, 
picture, effigy, sign or otherwise than by mere 
speech, which exposes any living person, or the 
memory of any person deceased, to hatred, con- 
tempt, ridicule or obloquy, or which causes, or tends 
to cause any person to be shunned or avoided, or 
which has a tendency to injure any person, cor- 
poration or association of persons, in his or their 
business or occupation, is a libel.” 

Without tending to limit the generality of the 
statements in the foregoing definitions, the follow- 
ing rules are stated for guidance in detecting libel- 
ous matter. 


Every newspaper publication is libelous: 

(1) That imputes unchastity to a woman, or crime, 
fraud, dishonesty, immorality, vice or dishonorable 
conduct to any person, or that asserts or implies 


accusation or suspicion of any such misconduct. 

(2) If its natural effect is to make those who 
read it think worse of the person referred to. 

(3) That says of a person that he is or has been 
insane, an idiot, mentally deranged or the like; 
that imputes any form of mental defectiveness; 
that says of a person that he is suffering from a 
loathsome and contagious disease or from any type 
of disease ordinarily occasioned by violation of 
the moral code, i. e., delirium tremens, etc. 

(4) That says of a person in relation to his busi- 
ness or occupation that which has a tendency to 
hurt or is calculated to prejudice him therein. 

(5) That imputes incompetence, inefficiency, 
bankruptcy, insolvency or lack of financial responsi- 
bility. 

Corporations as well as individuals may be the 
subject of libelous publications. 

Slander Distinguished From Libel—Slander is 
defamation expressed orally. Hence the newspaper 
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writer has no special concern for the law relating 
to slander further than to remember one general 
principle—that the law of libel is much stricter 
than the law of slander—and the application of 
that principle—that a speaker may make oral 
statements which would not subject him to a suit 
for slander but which, upon being reported and 
published in a newspaper, would subject the pub- 
lisher to a suit for libel. Thus, one may apply to 
another orally words of personal vituperation and 
abuse that would not render him liable in a suit 
for slander, but which if published in a newspaper 
would be libelous. 

For instance, to say orally of a man that he is a 
“rogue,” or “scoundrel,” or “vagabond,” or “black- 
leg,” or “bastard,” or “adulterer,” has been held 
not to be slanderous; but to publish any such epi- 
thet in a newspaper would be libelous. 


Judicial Dicta as to What Constitutes 
Libel 


The above definitions of libel are broad enough 
to cover most experiences of the newspaper office. 
But the character of defamatory publication that 
is brought within its scope is best shown by the 
language of the courts in individual instances. 

Language in writing has been held to be action- 
able per se which “denies to a man the possession 
of some such worthy quality as every man is a 
priori to be taken to possess” ;—“which tends to 
bring a party into public hatred or disgrace” ;— 
which “tends to degrade him in society” ;—which 
“tends to expose him to hatred, contempt or ridi- 
cule” ;—which “reflects upon his character”—which 
“imputes something disgraceful to him”; which 
“throws contumely and odium upon him” ;—which 
“tends to vilify him”;—which “tends to injure his 
character or diminish his reputation” ;—which is 
“injurious to his character” or “injurious to his 
social character” ;—which “shows him to be im- 
moral or ridiculous” ;--which “induces an ill opinion 
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of him” ;—which “detracts from his character as a 
bad reputation” or “degradation of character” or 
“ingratitude” and “all defamatory words injurious 
in their nature.” 


Illustrations of Libelous Terms 


Zach of the following terms charged upon one 
personally in writing or in print has been adjudged 
in one or more reported cases to be libelous and 
actionable, namely: 

That he was a “villain” ;—“liar” ;—“rogue” ;— 
“rascal” ;—“swindler” ;—“drunkard” ;—“informer” ; 
—that he was the author or the publisher of a libel 
or slander ;—that he was a “libellous journalist” ;— 
“a hypocrite, and using the cloak of religion for un- 
worthy purposes” ;—‘“an imp of the devil” ;—“a 
miserable fellow it is impossible for a newspaper 
article to injure to the extent of six cents” ;—and 
“that the community can hardly despise him worse 
than they do now” ;—that he had paid money to 
procure an appointment to an office;—that he had 
received money for offices;—that he had been “de- 
prived of the ordinances of the Church” ;—that he 
was “thought no more of than a horsethief and a 
counterfeiter” ;—that he had infringed a patent ;— 
that he had been guilty of falsehood;—of “dis- 
honesty” ;—of “moral obliquity” ;—of “smuggling” ; 
of “blasphemy”; of “false swearing” ;—that he was 
“insane” ;—that he was “fit for a lunatic asylum 
and unsafe to go at large”’;—that he had been 
guilty of gross misconduct in insulting females, 
etc. Wherever quotation marks are used above, 
théy indicate the exact language used in the re- 
spective publications complained of on which suit 
was brought. 

The following published charges have been held 
to be actionable, namely: 

Want of chastity (as applied to women, at all 
events) or adultery (charged upon either man or 
woman) ;—the publication of the obituary of a 
person said to have committed suicide or to have 
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died in discreditable circumstances or from a dis- 
graceful cause or a person known to the writer to 
be living;—a charge that a Member of Congress 
was a “misrepresentative” and a groveling office- 
seeker;—that a juror agreed with another juror 
to rest the determination of the damages in a case 
upon a game of checkers ;—characterizing a verdict 
of a jury as “infamous” and charging the jurors 
with having done injustice to their oaths;—stating 
in the criticism of a book that the motives of the 
author are dishonorable or disreputable (this point 
is amplified in what follows under the head of “Fair 
Comment or Criticism”). 


Allegory or Irony 


The illustrations of this character might be 
multiplied indefinitely, but the above cover the gen- 
eral range of libelous expressions when personally 
applied to an individual. 

Imputations upon character in allegory or irony 
may amount to a libel. 

Illustrations from reported cases.—Imputing to 
a person the qualities of a frozen snake in the 
fable;—heading an article in regard to a lawyer’s 
sharp practices, “An Honest Lawyer.” 


As to Trade Business, Etc. 


The general rule is that it is libelous per se to 
impute to a person in his official capacity, profes- 
sion, trade or business any kind of fraud, dishon- 
esty, misconduct, incapacity or unfitness—any im- 
putation, in fact, which would tend to prevent him 
deriving that pecuniary reward from a legitimate 
business which otherwise he would have obtained. 

Illustrations—It has been held actionable to pub- 
lish of a butcher that he used false weights;—of a 
jeweler that he was a “cozening knave” who sold 
a sapphire for a diamond;—of a brewer that he 
makes and sells unwholesome beer or uses filthy 
water in the malting of grain for brewing;—of a 
tradesman that he adulterates the article he sells; 
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of a schoolmaster that he is an “ignoramus” on the 
subject he pretends to teach; of a clergyman that 
he is immoral, or “preaches lies” or is a “drunk- 
ard” or “perjurer”, or has lied or been profane 
or engaged in a brawl; of an attorney that he 
offered himself as a witness in order to divulge 
the secrets of his client, or that he “betrayed his 
client,” or “would take a fee from both sides,” or, 
that he “deserves to be struck off the roll”;—of ¢ 
physician that he is an “empiric,” or “mountebank,” 
or “quack,” or “vends quack medicines” ;—of a me- 
chanic that he is ignorant of his trade; of a judge’ 
that he lacks capacity and has abandoned the com 
mon principles of truth;—and of any one in public 
office a charge of malfeasance or want of capacity 
to fulfill its duties. 

So also personal criticism upon an author migh 
go so far as to injure him in his business as an 
author and come within the rule. And so of any 
other occupation from which the injured person 
derives pecuniary benefit. 

If matter is published which is libelous and_in- 
defensible, the law conclusively presumes that the 
person (or corporation) referred to has suffered 
damage in some sum; and therefore such person 
is not required to prove (though he has the right 
to prove if he can) the nature, manner or specific 
amount of his loss, the amount of damages being 
found by the jury in accordance with the circum- 
stances of the case and various legal rules. 

Reporters frequently misunderstand this point. 
They assume that if it appears that the plaintiff 
cannot prove actual pecuniary damage the publi- 
cation is safe from suit or recovery. No such as- 
sumption is justified. 


Cases of Special Damage 


If the published matter does not come within 
the foregoing definitions and therefore is not libel- 
ous, no such presumption of damage obtains. Nev- 
ertheless, such a non-libelous publication, if untrue, 
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may furnish the basis for an action to recover spe- 
cial damages where the publication has resulted in 
pecuniary loss or the loss of other material ad- 
vantage. 

“Any false words are actionable,” say the courts, 
“by which the party has sustained special damage.” 

But special damages have to be proved. That is 
to say, in such case the exact character and man- 
ner of the loss and the amount of dollars and cents 
must be proved, and the verdict cannot exceed such 
amount. 

This is a class of cases which gives the publisher 
least concern; for while the utmost vigilance and 
care cannot prevent the publication of articles 
that result in “special damage,” the bringing of 
such suits upon such publications is rare, because 
of the difficulty in proving substantial loss. It might 
almost be said that the recovery of any considerable 
verdict in such cases is never heard of in our 
courts. 

A single illustration will be sufficient for this 
class. 

A newspaper falsely publishes that a man has 
died of the smallpox at a certain hotel. The pro- 
prietor brings a libel suit, claiming loss of custom 
by way of special damage. He is obliged to specify 
and prove each specific instance in which he has 
lost a customer from this cause and the amounts 
of profits which he would have realized in each 
case. And his recovery would be limited to such 
proof. 


Defenses 


To say that a publication is libelous does not 
necessarily mean that it is actionable. A libelous 
publication may be defensible by the facts. For the 
purposes of editors and writers, there are five com- 
plete defenses to libel suits. The three which are 
most important, are most commonly used and are 
available in nearly all jurisdictions are: 

(1) To prove the published charge to be true, 
often called a “justification.” 
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(2) To prove that the publication was a fair and 
true report of a legislative, judicial or other public 
and official proceeding, which is called “privilege.” 

(3) To prove that the publication was an expres- 
sion of opinion (as distinguished from a statement 
of fact) and that as such it constituted “fair com- 
ment or criticism.” 


Justification, or the Truth, as a Defense 

To prove that the defamatory publication com- 
plained of is true is an absolute and complete 
defense. 

The old maxim of the English criminal law, “The 
greater the truth the greater the libel,” frequently 
quoted erroneously in this connection, has no ap- 
plication to actions in the civil courts, and at the 
present time would scarcely be invoked even in any 
of the criminal courts. 

But it is not enough that the writer of dafama- 
tory articles himself knows that they are true, un 
less he is able to produce, when required, compe- 
tent legal proof of their truth. What he himself 
has witnessed is, of course, competent evidence as 
far as it goes; when such proof can be made or 
strengthened by official records or other docu+ 
mentary proof, or by the evidence of other persons 
who can testify of their personal knowledge to the 
truth of the publications, a defense of the strong- 
est character is presented. 

But one distinction should be observed carefully, 
a misconception in regard to which has given rise 
to many libel suits that have been difficult to de- 
fend. When it is said that “the truth is a complete 
defense,” the literal truth of the published state- 
ment is not meant; but the truth of the defamatory 
charge. 

To illustrate: A prominent official, say a judge, 
during the progress of a political campaign, either 
in an interview or a public speech, makes the 
charge against a candidate for an important office 
that he (the candidate) obtained his naturalization 
papers through perjury or subornation of perjury. 
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A newspaper publishes the interview or the speech, 
giving the speaker’s name and the exact language 
he used. If the candidate referred to should sue 
the newspaper for libel because of this publication, 
it would not be a justification or complete defense 
for the publisher to show that it was true that the 
speaker had said just exactly what the newspaper 
reported him to have said. In order to justify the 
publisher would have to show that the defamatory 
charge was true, i. e., that the candidate had been 
guilty of perjury or subornation of perjury in ob- 
taining his naturalization papers. 

In other words, no publishers or writers, by 
means of this defense, can escape responsibility for 
defaming a man’s character by showing that it was 
done on the authority of some other individual. 

-'The same principle applies to defamatory ac- 
cusations republished from another newspaper, 
whether the name of the newspaper from which 
they are copied is given or not. 


Privilege as a Defense 


This defense rests on public policy. Only a few 
citizens may attend in person sessions of legisla- 
tures, courts and public bodies. All citizens are en- 
titled to know of the proceedings there, of the acts 
of those participating in them. Newspapers, there- 
fore, are accorded this privilege, so that without 
being harassed by libel suits they may acquaint the 
public generally with the proceedings. If the re- 
port of the proceedings be fair and true, no libel 
action can be maintained, even if it narrates false 
and defamatory charges made in the proceedings. 

The statute on this subject (Civil Practice Act 
§337) reads as follows: 

“4n action, civil or criminal, cannot be main- 
tained against any person, firm or corporation, for 
the publication of a fair and true report of any 
judicial, legislative or other public and official 
proceedings, or for any heading of the report 
which is a fair and true headnote of the statement 
published.” 
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This privilege, however, is qualified by the sec- 
ond paragraph of the same statute which reads: 

“This section does not apply to a libel contained 
in any other matter added by any person con- 
cerned in the publication; or in the report of 
anything said or done at the time and place of the 
public and official proceedings which was not a 
part thereof.” 

Therefore, in order to be privileged, the body 
of the article should be a fair and true report, 
should appear on its face to be a report and should 
omit libelous matter which was not a part of the 
proceedings. Headlines are privileged if they are 
a “fair index” to a privileged report. 

Many libel suits have been sustained which wer« 
based alone upon libelous headlines, where the arti- 
cles themselves were completely protected by the 
statute. 

Illustration: A wife seeks a separation from he 
husband on the ground of his cruel treatment. 'The 
first day of the trial damaging testimony is pro- 
duced against the man which is properly reported. 
But it is published with the heading “A Brutal 
and Inhuman Husband,” which is not a “report” 
but a statement of fact by the newspaper. The next 
day the husband produces his testimony, gets a 
verdict in his favor from the jury, and afterward 
brings a libel suit against the newspaper publish- 
ers because of the above libelous heading. The pub- 
lishers in defense could not plead that the heading 
was “privileged,” but in order to make a complete 
defense would find it necessary to prove it was 
true that the plaintiff was “a brutal and inhuman 
husband”; an undertaking which in view of the 
contrary verdict of the jury might be an awkward 
and disastrous thing to attempt. The headline should 
have read “Accused as Brutal and Inhuman Hus- 
band”; “Brutal and Inhuman Husband, Witnesses 
Testify,” or the like. 

It may not be amiss to add another suggestion 
in this connection. The mere fact that a legal paper 
is entitled as being in a certain suit or that its con- 
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tents are sworn to does not necessarily make it a 
part of any “judicial, legislative or other public 
and. official proceedings.” Such proceedings must 
Aictually and legally have been instituted before a 

eport becomes entitled to the privilege. An in- 
stance would be the publication of libelous state- 
wnents taken from a complaint or affidavit that had 

een sworn to in a suit but before the papers had 
Neen served or filed. Here there would be no privi- 
lege. 

The same would be true of an affidavit charging 
chime upon a person which had not before the pub- 
lifeation been presented to and judicially recognized 
by the committing or police magistrate. 

In most states judicial action (that is, action by 
aj judge in his capacity as such) is necessary to 
stfart a “judicial proceeding” and, therefore, as the 

asis for a privileged report. In New York and 
California by court decisions (and in Ohio in stated 
cigrcumstances by special statute) and perhaps in 
ag few other states such judicial action is not neces- 
s#ry in all cases; there the privilege starts to run 

rhen the proceeding, if public, has been “com- 
genced” by the service and filing of the initial legal 
perocess in a civil suit. 

However, in all jurisdictions, the report in order 
“wo be privileged must relate to a document or act 


gvhich under the local law is a part of a judicial 


proceeding that has actually been commenced. 

In writing a privileged article, the reporter should 
remember that his right is to narrate actual charges 
and developments in such proceedings so that citi- 
zens who were not present at the proceedings may 
have the same information acquired by those who 
were present. It is not his duty, his function or his 
right to act as a trier of the facts, to determine the 
izuilt or innocence of the accused, or to assert the 
ruth or falsity of the charges made. 

Therefore, a statement by the newspaper in head- 
ines or body on its own responsibility or in quota- 
ion of another—not a part of the proceedings re- 


mported—which asserts directly or indirectly the 
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guilt of the accused or the truth of the charges o 
is otherwise libelous will not be privileged and 
moreover, may and commonly will destroy the privi 
lege which otherwise would have protected the res¥: 
of the article. Experience shows that the privileg 
when lost in this manner is usually lost throug 


quoting statements not a part of the proceeding#s 
made by district attorneys, policemen, attorneyj#s 
for litigants, litigants themselves and witnesses. 

To repeat—an article to be privileged should be Ha 


fair and true report, should appear on its face Jto 
be a report and, in so far as libelous, should pe 
nothing more. 


Fair Comment or Criticism as a Defense 


This defense; like that of privilege, is based @pn 
public policy. It is better that the reputation }pr 
business or official standing of persons should ogfc- 
casionally suffer from defamatory adverse criffi- 
cism, even if unjust or too harsh, than that newgs- 
papers and other citizens should be restrained Jin 
their expression of opinion upon matters ‘of publfic 
moment through apprehension of suits for libdfl. 
This defense, like that of privilege and the rights 
out of which it arises are not peculiar to newjs- 
papers; all persons have the same right to conp- 
ment and criticize and are entitled to the benefit Af 
the defense. 

This defense, as its name indicates, is limited tip 
expressions of opinion, as distinguished from state} 
ments of fact. For the latter the publisher must 
rely on the truth or privilege or some other com 
plete defense. Comment or criticism if not suf 
ficiently adverse or harsh to meet the definitions of 
libel given above is not libelous and therefore needs 
no defense. If on the other hand the publicatior 
contains adverse comment or criticism that is libel- 
ous, the publisher must look to this defense, in s 
far as the publication consists of comment or crit 
cism, and to the defense of truth or privilege o* 
some other complete defense, in so far as the pub- 
lication consists of statements of fact. This defense, 
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herefore, is largely limited as a practical matter, 
@o far as newspapers are concerned, to three classes 
f matter: editorials, critical articles of various 
types such as dramatic criticism, book review, etc., 
nd other matter quoting or containing statements 
ogf a critical or editorial character such, for ex- 
nple, as news items containing critical quotations, 
emtters to the editor and the like. 
The defense has four elements or essentials. 
First: Fair comment or criticism deals only with 
ch things as invite public attention or call for 
tblic comment. The subject must be one of public 
terest or concern. Public interest or concern is 
oadly and favorably construed. It includes affairs 
federal, state and local government, acts of pub- 
- officers and candidates for public office, admini- 
ration of justice, including acts of judicial officers 
d others concerned therein, acts of all public and 
ni-public institutions, such, for example, as hos- 
iftals, churches, colleges, all appeals for public 
@tronage such as books, theatres, public entertain- 
ents, authors, painters, singers and the like and 
ivertisements generally. 
Second: The matter to be defended must be an 
xpression of opinion, not an assertion of fact, as 
ated above. It is of course essential to be able to 
prove as a matter of fact that the acts or things 
riticized had actually occurred or have actual ex: 
istence. For instance, a newspaper comments with 
great severity upon certain oecurrences which it 
describes as the official acts of a mayor of its city. 
Before these strictures can be defended as_ criti- 
cism it must be proved that such official acts really 
occurred. Similarly a newspaper publisher might 
be held liable for falling-into the error of publish- 
ing a libelous criticism of certain language stated 
to be contained in a book under review but which 
anguage the author of the book had not actually 
sed. 
Third: The matter must be a fair comment upon 
yr fair criticism of the act or thing discussed. This 
neans that the matter must deal with the act or 


thing and not asperse the motives of the doer un 
less his acts are such as to warrant criticism off 
motive. Thus, to say that a legislator was a con 
temptible creature for voting for a certain piece o 
legislation is comment or criticism, if he did so votq. 
But to add that he voted that way because he we 
bribed is not comment or criticism but a stateme 
of fact which would have to be proved. The requir 
ment of fairness does not mean that the matt 
must be mild or temperate; and ‘it does not me 
that it must be the correct opinion or the majori 
opinion or in accordance with the opinion of t 
court or jury trying the libel suit. It does mean thf 
there must be some basis in fact for the comme 
or, in other words, the act or thing criticized mv 
be susceptible of the adverse comment. If there 
such basis the criticism itself cannot properly 
the basis of recovery of damages no matter hg 
absurd, erroneous or unnecessarily severe the cri 
cism may seem to others and no matter how caus 
the form of expression. 


Fourth: The criticism must have been publish 
without actual malice. Public policy does not 
quire the protection of a person who, instead of e' 
pressing his honest opinion, seizes the opportunity | 
to gratify his own malice or to exhibit his skill if} 
vituperative utterance. It will not do for the criti, 
if he really thinks well of the thing criticized, tq@ 
condemn it because of his dislike for the individua 
or for any other reason. If the comment expresses 
the real opinion of the writer, his honest view of 
the act or thing criticized, no difficulty will arise 
on this score. 
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Other Complete Defenses 


The needs of society for more information an 
the circumstances of modern journalism have co 
bined to set in motion the development of two com#- 
plete defenses in addition to the three old stand-bys 
of truth, privilege and fair comment. These are: 
4. To prove that publication of the libelou 
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atter sued on was warranted as in self-defense or 
as a reply. 

5. To prove that the plaintiff had in effect au- 
horized or consented to publication of the libelous 
atter sued on. 

As stated, these defenses are in the process of 
evelopment and enlargement. Each of them has 


s aspects and to varying degrees in some other 
ates. The defense of Authorization or Consent is 
@ subject of favorable expression in the new Re- 
htement of the Law of the American Law Insti- 
e. On the other hand, courts of last resort have 
t spoken with finality. In many states there are 
decisions. In other states the decisions are on 
row points or are only those of courts of origi- 
1 jurisdiction. In all states broad areas are in 
ed of judicial clarification. In short, as stated, 
e defenses are in process of development. Their 
portance is substantial now and potentially great. 


Self-Defense or Reply 
As in the area of physical assault and self- 
qefense, it appears that where the plaintiff has 
egun a public controversy in the press against the 
efendant the latter has the right of self-defense 
ht least in the same media and, in exercise of the 
ight, may not only block or parry the blow—deny 
the charges—but may also use reasonable affirma- 
ive force to halt the encounter—as, for example, 
publish a statement exposing what he believes in 
good faith on reasonable grounds and without 
malice to be infirmities or misconduct of the plain- 
tiff, though it turn out that the statement is false. 
The question arises in any of at least four sets 
f circumstances, none of which is uncommon in 
urrent metropolitan newspaper practice, espe- 
hially in the field of political controversy. 
1. A, an individual, by published defamatory 
.tterance, attacks B, another individual or a news- 
paper. B, in self-defense, issues a statement which 


denies A’s charges and, in good faith and withou 
malice, makes libelous imputations about A whic}h 
are not defensible as true, as privileged or as faifr 
comment. Has B, nevertheless, a defense to a lib@l 
suit by A? 

2. A, an individual, thus attacks B, another i 
dividual, whom C, a newspaper, is sponsoring. 


3. A, an individual, thus attacks B, another 
dividual, and the attack is published in C, a ne 
paper which has no connection with A or B. B, 


defense, does his right pass to newspaper C if 
prints B’s statement? If C does not thus “ste 
in the shoes” of B in the matter of defense to 


then publishes B’s statement. Does D, if sued bly 
A, inherit B’s good defense? 

It will be noted that each of the four above 
stated inquiries involves the question of complet@ 
defense to a defamatory publication which is false 
unprivileged and not defensible as an expressio 
of opinion. 

A considerable number of states have upheld the 
defense involved in (1). Several have beg” i 
addition the defense involved in (2). New York 
decisions, including those in lower courts, have up 
held the defense in all four sets of circumstances 

Thus in one New York case the plaintiff calle 
B, a person sponsored by newspaper C (the Ne 
York Herald), an impostor. C replied denying th 
libelous charge and making the libelous stateme 
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that A appeared crazy when he made it. A was not 
in fact mentally defective but the defense of self- 
defense was held available if exercised in good 
faith. In another case the plaintiff's interview 
charging B, her employer, with race prejudice, was 
published in newspaper C. The New York Herald 
Tribune, which had not carried the interview, pub- 
lished B’s statement that A’s dismissal was for in- 
efficiency, not for race. In the libel suit the defense 
of both B and the Herald Tribune on the grounds 
of self-defense and reply were held properly and 
sufficiently pleaded, 

It is obviously essential to the defense, as is the 
case with physical self-defense, that the published 
matter bear a reasonable relationship to the sub- 
ject, nature and severity of the attack, that it re- 
frain from excess and that it be published in good 
faith with reasonable grounds for belief in its truth 
and without malice, all of which are questions of 
fact to be determined by the trier of fact—the jury 
or court—in the light of the evidence in the par- 
ticular case. 

Attention of interested newspaper counsel is di- 
rected to such cases as Colliers v. Postum Cereal 
Co., Ltd., 149 App. Div. (N.Y.) 148; Preston v. 
Hobbs, 161 App. Div. (N.Y.) 363; Fowler v. New 
York Herald Co,,184 App. Div. (N.Y.) 608; Bruenn + 
4», New York Tribune Inc., New York Law Journal, 
Wovember 1, 1930. 


Authorization or Consent 


In ordinary circumstances a person cannot main- 
tain suit upon defamatory matter if he has au- 
‘thorized or consented to its publication. Consent 
does not include an assent obtained by fraud or 
duress or from a person (such as an infant, minor 
or incompetent person) lacking in capacity to give 
valid consent. 

Consent may be express or implied.. If express 

_ it may be written or oral. In the absence of express 
, consent, the question whether words or. other con- 
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duct are to be interpreted as constituting consen 
by implication to the publication of the matter j 
one of fact to be determined by the reasonable i 
ferences from the words or conduct in the ligl 
of the surrounding circumstances at the time. 

In recent decisions some courts have indicate 
that consent may be inferred where a person wl 
is (or may be) about to become the subject of 
news item defamatory as to him is given the o 


voluntarily and in his own interest—without bei ng 
overreached or threatened and without express dfic_ 


rected to Restatement of the Law, Torts—Defam 
tion—Defenses—Title A. Consent; Schoepflin 
Coffey, 162 N. Y. 12. 


Defenses “In Mitigation of Damages” 


The law, in addition to the complete defens], 
which have been discussed and wholly bar recover§, 

« sanctions defenses “in mitigation of damages 
which are partial and tend to mitigate or reduc 
the amount of recovery. 

If the publisher who is defendant in a libel suit 

is unable to show that the defamatory publicatio 

is true, privileged or fair comment or otherwise 
defensible, then the injured plaintiff is entitled to 

a verdict in some amount. How small this sum shall 

be will depend upon how good a case the defendant 
can make out in mitigation of damages. The range 

of defenses that may be interposed for the purpose 

is very broad. The following may be enumerated 

as the most important: 
(1) That the general conduct of the plaintiff 
gave the defendant “probable cause” for believing 
the charges to be true. 
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(2) That rumors to the same effect as the libelous 
publication had long been prevalent and generally 
believed in the community and never contradicted 
by the accused or his friends. 

(3) That the libelous article came from a press 
association or was copied from another newspaper 
and believed to be true. 

(4) That the plaintiff's general character is bad. 

(5) That the publication was made in heat and 
passion, provoked by the acts of the plaintiff. 

(6) That the charge published had been made 
orally in the presence of the plaintiff before pub- 
lication, and he had not denied it. 

(7) That the publication was made of a political 
antagonist in the heat of a political campaign. 

(8) That as soon as the defendant discovered 
that he was in error he published a retraction, cor- 
rection or apology. 

(9) That the defamatory publication had refer- 
ence not to the plaintiff, but to another person of 
a similar name, concerning whom the charges were 
true, and that most readers understood this other 
individual to be meant. 

The principle underlying all the above defenses 
is that they tend to show an absence of actual 
malice or that the plaintiffs reputation was already 
tarnished. Many other circumstances, too numer- 
ous and varied to be classified, and which properly 
could be used in the same manner and for the same 
reason to reduce damages, will readily suggest 
themselves. 

Newspaper men should bear in mind, however, 
‘that none of these sets of circumstances constitutes 
a complete defense or legal excuse for the publica- 
tion or prevents a recovery. 


|Comments as to Practical Application of 


Foregoing Principles 
The successful defense of libel suits depends 


largely upon having clear and trustworthy proof of 
the facts sought to be sustained promptly at hand 
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as soon as the suit is brought. The “Answer” that 
the publisher is required to make to a complaint 
for libel differs from ordinary pleadings in this 
important respect—-it must set forth in detail the 
facts that the defendant expects to prove. 

For instance: The newspaper has called X a 
blackmailer; X brings a libel suit against the pub- 
lishers. They seek to “justify.” It will not be suffi- 
cient for them in their answer to allege that “it is 
true, as charged, that X is and was a blackmailer,” 
and then wait until the trial to bring forward proof 
of it. But X has a right to know from the answer 
what the facts are upon which the publishers rely 
to establish the justice of the epithet “blackmailer” 
as applied to him. 

Or, if the answer disclosed a defense “in mitiga- 
tion of damages,” as for example that the plain- 
tiff’s personal conduct was such as to induce any 
reasonable person to believe him guilty of the of- 
fense charged in the publication complained of, any 
particular instances of such conduct on the plain- 
tiff’s part that the publishers expect to prove on 
the trial must be set forth explicitly in the same 
manner. 

The putting in of a “good” answer is therefore 
frequently more than half the legal battle and 
sometimes nearly the whole of it. 

Any metropolitan newspaper that deserves the 
name finds itself compelled every day to publish 
matter that is defamatory in character. Otherwise 
there would be no journalistic records of crimes 
or of many other occurrences in which the public 
is interested. The publisher's concern in that par- 
ticular is a double one—that whatever of that na- 
ture is published in his newspaper should be true, 
privileged or fair comment or criticism or other- 
wise defensible and that there should be clear proof 
of the truth, privilege or facts on which the com- 
ment or criticism or other defense is based. 

Every newspaper writer frequently finds himself 
called up to deal with such matter. If it is the re- 
port of a trial in court, or if the writer finds that 
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it is “privileged” under the statute in any other 
way, he need have regard, so far as his report is 
concerned, to three points: (1) that the judicial 
or official proceedings have been already begun; 
(2) that his report of the testimony, etc., or synop- 
sis of the legal papers is fair and true; and (8) 
that he knows where he can put his hands upon the 
official records to sustain the privilege at any time. 

In connection with the publication of matter 
which is libelous and not privileged, reporters should 
remember that unless they chance to be eye wit- 
nesses or otherwise to acquire personal knowledge, 
they are not competent witnesses to testify to the 
truth of that which they have written. Their testi- 
mony in most cases is largely limited to what oth- 
ers have told them and, therefore, is only hearsay 
which, though admissible and important on the is- 
sues of good faith and absence of malice to miti- 
gate damages, is not generally admissible to estab- 
lish complete defenses. Therefore, generally speak- 
ing, especially where the defense is truth, the pub- 
lisher must rely on witnesses other than _ re- 
porters and these witnesses may be untrustworthy 
or may turn out to be unwilling or unable to furnish 
the necessary proof. 

Thus the publication of unprivileged libelous 
articles upon the authority of some outside person’s 
mere word, will always be attended with danger. 
In such cases the utmost care before publication 
with regard to the accuracy of the published state- 
ments and the availability of competent legal proof 
of their truth will be the only safeguard against 
libel suits. 


Special Warnings 


Many libel suits—and troublesome ones—arise 
from “mistaken identity.” A woman arrested in 
shocking circumstances in Chicago orally gave her 
name as “Annie O’Klay”; many newspapers iden- 
tified Annie Oakley, the famous rifle shot in Buf- 

| falo Bill’s Wild West Show, as the arrested woman; 
| 
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many verdicts resulted. A man named Samuel F. B. 
M. was arrested; the New York ‘Tribune re- 
ported the arrest with particulars identifying one 
man having that name and he sued; actually the 
arrested man was another person of exactly the 
* same name; a large verdict resulted. 

Sometimes mistaken identity results from errors 
in photographs. A newspaper correctly reported a 
suit against one E. J. F. for seduction under 
promise of marriage, a libelous charge; a photo- 
graph was used captioned “E. J. F. —————” but 
actually a likeness of one E. G. F (identical 
surname) who recovered $10,000. 

Corporations are sometimes involved in mistaken 
identity. There were three corporations in New 
York having very similar names, all including “Ben- 
jamin Franklin” ; one of them went into dissolution ; 
the New York Herald Tribune identified the right 
one by a street address; some other publishers, 
not so fortunate, used another street address and 
thus imputed financial difficulty to a corporation 
which had none. 

“Mistaken identity” suits are peculiarly trouble- 
some because, manifestly, it is impossible to prove 
a complete defense, so that the plaintiff is sure to 
recover and the only question is how much. Annie 
Oakley was not arrested; neither was the identi- 
fied Samuel F. B. M. ; and the photographed 
E. G. F. had not been sued. 

The ways to avoid “mistaken identity” are to use 
eternal care, to be skeptical of defamatory charges 
against an individual who has borne a good reputa- 
tion and, especially not to assume that similarity 
of names means similarity of identity. Was it 
likely that Annie Oakley, whose fame had depend- 
ed on clear vision and quick physical skill, had 


suddenly become a drug addict? The Tribune city, 
editor was skeptical, rejected the assumption, used | 


care to investigate and prevented a serious suit. 
Many libel suits result from headlines which on 

account of space limitations are so phrased as not 

to be privileged or, in other words, are phrased not 
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as reports but as statements of fact by the pub- 
lisher. For example, “Patrolman Guilty of Bribery,” 
instead of “Patrolman Convicted of Bribery.” So 
numerous are suits based upon or dangerous be- 
cause of unprivileged headlines that the author 
thinks it worth while to give these earnest words 
of caution to the makers of headlines—accept as 
fundamental rules: 

(1) That no headline should impute guilt of 
unchastity to a woman or guilt of a crime to any 
person. 

(2) The utmost that headlines may properly do 
is to indicate that charges of unchastity or charges 
of crime have been made, where that is the case, 
or sustained, where that is the case, in “legislative, 
judicial or other public and official proceedings.” 

The only really satisfactory excuse for violation 
of that rule is where the publisher is acting not as 
a narrator of proceedings, but as an exposer of 
evil, is satisfied to forego the defense of privilege 
and to rely wholly on the defense of truth and is 
confident that there exists and will remain avail- 
able competent legal proof of the truth of the libel. 

The use of the word “confession.” To publish 
that a person has confessed crime or other mis- 

nduct is a most emphatic way to assert his guilt. 

here the confession is not a part of the proceed- 
ngs, there can be no defense of privilege and the 
publisher’s only recourse in event of libel suit is 
to prove truth,—either that the person actually 
confessed or was actually guilty. A person does not 
often confess in so many words except in court; 
more often he makes a series of admissions and it 
then becomes a question of interpretation whether 
the admissions constitute a confession; and on that 
question police officers and others who give out 
news are likely, for obvious reasons, to deprive 
their prisoner of the benefit of the doubt. The re- 
porter, whenever practicable, should examine the 
alleged confession; he should in all cases do every- 
thing practicable by specific inquiry to verify the 
assertion that there actually has been a confession; 
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and, except where convincing evidence is available, 
he should avoid the word “confessed” and use some 
such expression as “damaging admissions” in the 
cases of persons without police or other reputation-. 
damaging records. 

To obtain and print “the other side of the case” 
will prevent many libel suits which otherwise would 
be brought, in every case will ease the defense and 
will reduce the recovery in most libel suits. This 
is particularly true in connection with reports of the 
commencement of suits or of ex parte proceedings, 
that is, those taken by one party litigant without 
notice to the other. To interview the accused, par- 
ticularly one who has had no opportunity to be 
heard in court before publishing a report of the 
charges against him and then printing his side as 
a part of the report, very frequently supplies an 
antidote for the poison. Moreover, such interviews 
frequently prevent errors. Furthermore, such in- 
terviews may create opportunity for libel defense 
counsel successfully to interpose the defense of 
authorization or consent. 

Under recent decision published statements that 
one is a Communist or has Communist sympathies 
or associations, etc., are libelous and, therefore, if 
suits are brought, will result in verdicts for plai 
tiffs unless complete defenses are proved. Man 
such suits are being brought. Caution is indicate 
pending clarification of the questions of what evi 
dence, aside from proof of CP membership, is re- 
quired to establish truth. (The advice is “caution,” 
not “do not print.”) 
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